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Judgment of Ms. Justice de Londras delivered on the 14th day of December 2006 
1. The plaintiffs in this case have known and loved one another for over twenty years. 
Having met in 1981, they made a lifelong commitment to one another in 1983, 
although they did not marry until 13 September 2003. Their wedding took place in 
British Columbia, Canada. They now seek recognition of that marriage in Ireland. For 
reasons that I will shortly address, the case primarily revolved around the meaning of 
marriage in the Constitution. The plaintiffs in this case—Katherine Zappone and Ann 
Louise Gilligan—are both women.  
 
Factual Background 
2. I am satisfied as to the validity of the plaintiffs’ marriage under Canadian law and 
do not intend to consider arguments relating to that.  
 
3. Having returned from Vancouver, the plaintiffs’ solicitors wrote to both Oifig an 
Ard-Chláraitheora (on 26 April 2004) and the Revenue Commissioners (on 26 April 
2004) asking for the marriage to be recognised (in the former case) and for their taxes 
to be dealt with as a married couple under the Taxes Consolidation Act 1997 (in the 
latter case). This case concerns the response of the Revenue Commissioners. They 
replied by letter on 1 July 2004 as follows: 

 
“Section 1017 TCA 1997 provides for a husband being assessed on his and his 
wife’s total income. Section 1019 provides for a wife being assessed on her 
and her husband’s total income. The Taxes Act do not define husband or wife. 
The Oxford English Dictionary offers the following: 
◦ Husband – a married man especially in relation to his wife. 
◦ Wife – a married woman especially in relation to her husband. 
Revenue’s interpretation of tax law is that the provisions relating to married 
couples relate only to a husband and a wife. Therefore I cannot allow your 
clients for allowances as a married couple.” 
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The plaintiffs sought leave for judicial review in respect of that decision and the 
matter came on for hearing before the High Court by way of plenary proceedings on 
3rd October, 2006. 
 
4. The plaintiffs claim they would benefit financially under the Tax Code if 
recognised as a married couple. They further plead that the words ‘married persons’, 
‘spouses’, ‘husband and wife’ as used in tax legislation can be interpreted to include 
spouses of the same sex. It is pleaded that in their interpretation of tax law and the 
refusal to treat the plaintiffs as a married couple, the defendants acted without lawful 
authority, subjected the plaintiffs to unjust and invidious discrimination and acted in 
breach of the constitutional rights of the plaintiffs under Article 40 and 41 of the 
Constitution with particular reference to the provisions of Article 40.1, Article 40.3.1, 
Article 40.3.2, Article 41.1, Article 41.3.1 and Article 43. If the relevant provisions of 
the Tax Code cannot be interpreted to include spouses of the same sex, the plaintiffs 
seek to have them deemed invalid having regard to the Constitution. Alternatively 
reliance is placed on Articles 8, 12 and 14 of the European Convention on Human 
Rights. The key claim is that the unenumerated right to marry under Irish 
constitutional law includes a right to marry a person of the same biological sex, so 
that a refusal to recognise their marriage is unconstitutional. Should the plaintiffs 
successfully establish this, the Revenue Commissioners ought to recognise their 
marriage as they do other Canadian marriages. Should they fail to establish this, the 
constitutional discrimination claim cannot stand. Thus, while the core claim relates to 
the decision of the Revenue Commissioners, this case is primarily about the meaning 
of the right to marry under the Constitution. Arguments as to the ECHR are relevant 
to legislative interpretation per se but failure to establish the constitutional claim 
essentially settles the ECHR claim under the ECHR Act 2003 and so this judgment 
deals primarily with the constitutional questions raised. It is for this reason that much 
of the evidence heard during this case, and which I summarise below, relates to 
broader issues than that of taxation and rather traverses general arguments as to the 
constitutional meaning of ‘marriage’ such as the welfare of children. 
 
The Evidence 
5. A large volume of evidence was produced to the court in the course of these 
proceedings. Dr. Zappone outlined her background, meeting Dr. Gilligan, the 
commencement of their relationship in 1981, and her concerns about the tax 
implications of them not being married in respect of sale of property, inheritance, and 
a gift to her of a recently-matured SSIA from Dr. Gilligan. Dr. Zappone said that 
marriage brings diverse rights, responsibilities, benefits and obligations but within 
that highlighted the obligation to care for Dr. Gilligan in sickness or in health, to be 
faithful to her for the rest of her days, and to live together as a couple. Although she 
said that at this point in their lives issues of taxation and financial security had 
become more important, they were secondary to the desire to make a life commitment 
and marry Dr Gilligan. Hence, they travelled to Vancouver and married there. The 
law did not require them to be resident in British Columbia. At all times they were 
domiciled in Ireland. 
 
6. Dr. Zappone testified that she experienced a great sense of discrimination because 
of the Revenue Commissioners’ refusal to recognise her marriage. She conceded that 
she had not sought legal advice in Ireland before getting married, but she had looked 
at a document online entitled “How to get married in British Columbia”. She saw the 
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part of that document which advised that it was not necessary to be a British 
Columbia resident in order to be married there. She noted that the licence to marry 
was only valid in British Columbia. She did not see the part of the document that 
advised people to “contact the appropriate authorities in the jurisdiction where you are 
a resident to determine whether your marriage will be recognised”. She confirmed 
that she became aware of the Civil Registration Act 2004 during the course of these 
proceedings.  
 
7. While Dr. Zappone acknowledged that the situation of gay people in Ireland had 
improved as a result of the abolition of the offence of “buggery” and equalization of 
the age of consent by the Criminal Law (Sexual Offences) Act 1993, and introduction 
of non-discrimination law, she noted that these laws did not protect the plaintiffs in 
respect of this action. They did not allow them to marry or have their marriage 
recognised in Ireland. 
 
8. Dr Zappone’s evidence was mirrored by Dr Gilligan, who was not cross-examined 
by the State. 
 
9. I then heard substantial amounts of expert evidence, which I summarise briefly 
below inasmuch as it is relevant to the particular arguments made to the Court. A 
substantial amount of the evidence to the court that was of a more general manner 
(relating to homosexuality and same-sex parenting per se) is not summarised below. 
Much of this was not germane to the legal matter before me. Indeed, it is not clear that 
much of the expert evidence heard by me was necessary at all. If the plaintiffs have a 
constitutional right to marry that is because they are constitutional subjects who are 
not distinguished, within the Constitution, from other constitutional subjects who 
wish to marry persons of the opposite birth gender; it is not because same-sex parents 
can or cannot raise healthy, happy well adjusted children, or because marriage 
between persons of the same sex does or does not bring the same benefits (and 
disadvantages) as marriage between persons of the opposite sex.  
 
10. As to the evidence before me: a witness statement noting differential tax treatment 
of the plaintiffs from couples whose marriages were recognised in Irish law from Mr. 
Cremins of Price Waterhouse Coopers was handed in to the court by agreement. 
Professor Henry Kennedy testified that the social stigma and discrimination attached 
to homosexuality can give rise to mental illnesses in those subject to them. He also 
noted that stigma and discrimination can lead to material adversity in careers and 
other aspects of citizenship and social inclusion.   
 
11. A statement of evidence from Dr. Evelyn Mahon was submitted to the court. This 
statement concerned census and demographic information and also included an 
appendix setting out the position in other EU countries relating to same-sex marriage 
and civil partnership.   
 
12. Professor Richard Green, a psychiatrist and lawyer, then gave evidence on 
whether children of or raised by same-sex couples are any worse off than those raised 
by opposite-sex couples. His evidence traversed a large number of studies and his 
own published research. Professor Green’s summation was that that there was great 
consistency in the findings from several studies conducted in the U.S., England and 
continental Europe spanning at least two decades that children raised by gender or 
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sexually atypical parents do not experience adverse impacts. It is, he said, the quality 
of the parent/child relationship that is essential for effective parenting and the best 
interest of the child.  
 
13. Professor Green was vigorously cross-examined, mostly on the methodological 
approach taken in the studies considered in his evidence. It was put to him that there 
was some controversy in the literature about whether any meaningful conclusions 
could be drawn from these studies given their sizes and natures. Professor Green did 
not agree that there was such a degree of controversy, but accepted that some who 
wrote in this field thought it was too early to draw conclusions as to the welfare of 
children brought up in families headed by same-sex couples. However, he reiterated 
his view that there was sufficient consistency across the studies to make his 
conclusions reliable. This concluded the evidence for the plaintiffs.  
 
14. Professor Patricia Casey then gave evidence on behalf of the defendants. As she 
has not done any research into the particular questions relating to outcomes for 
children of being raised in same-sex headed families, I focus on her evidence relating 
to research methodology. Professor Casey explained the importance of controls in 
research such as that relied on by Professor Green and opined that in her view the 
studies he cited do not meet the criteria expected of good epidemiological research. 
As a result, in her view the only conclusion one could reasonably draw was that we do 
not yet know whether children suffer adverse outcomes from being raised in same-sex 
headed families and that more studies were required.  
 
15. The final witness called for the defendants was Professor Linda Waite of the 
University of Chicago. Professor Waite has studied marriage in the context of 
cohabitation, divorce, working families, and ageing families. She testified that the 
research indicates that marriage changes the choices and behaviour of individuals and 
those around them in ways that make them better off, improves their physical and 
emotional health, and improves outcomes for children. Although there is continuing 
debate as to some of the benefits she described, Professor Waite testified that there 
was a general consensus that spouses in opposite-sex marriages do benefit in these 
ways. When asked whether the ‘complementarity of the sexes’ was relevant to these 
benefits, including the benefits for children, she testified that some studies indicate 
that mothers and fathers help to develop different skills in children and that their 
different forms of interaction with children can benefit those children in different 
ways. She said that there was no analogous research in the context of same-sex 
headed families. Research on opposite-sex marriage had been ongoing for many years 
and was based on large-scale survey research with a more persuasive methodology 
than that used in studies of same-sex parenting. She also made the point that if the 
situation in which families are operating has changed very fundamentally (e.g. if 
attitudes, the economy, or the legal structure has changed), something that mattered in 
the past may not matter now and this needed to be taken into consideration in drawing 
conclusions. 
 
16. Asked about Professor Green’s evidence, which she had considered, Professor 
Waite said that in her view the methodology employed in the studies he cited was 
such that they could only be suggestive. 
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17. Professor Waite was then cross-examined, particularly about The Case for 
Marriage, a book she coauthored with Margaret Gallagher. Professor Waite expressed 
the view in the book that she was either neutral or in favour of same sex marriage. 
She explained that this was because she felt there was insufficient evidence one way 
or another as to the consequences of same-sex marriage. In response to direct 
questioning on whether there any reliable scientific evidence that children are worse 
off if their same-sex parents are married as opposed to unmarried, she indicated that 
she knew of no evidence on that point. She indicated that she could not comment on 
whether the benefits of marriage she had outlined could be enhanced for same-sex 
couples if they were recognised by the State as entitled to marry. Her view was that it 
may or may not be the case; there is simply insufficient evidence one way or another.  
 
Recognition of the Plaintiffs’ Marriage  
18. At the opening of the case on behalf of the defendants Mr O’Donnell SC handed 
the court a report on ‘Private International Law Affect of British Columbian Law’, 
authored by Professor Joost Blom. Based on this, counsel for the defendants 
submitted that when capacity to marry was at issue, validity and recognition of a 
marriage was a matter to be determined by a court in accordance with the law of 
domicile, i.e., in this case, by reference to Irish law. In response, Mr. Collins SC for 
the plaintiffs accepted that, should the plaintiffs not have capacity to marry in Ireland, 
Irish law would not recognise their British Columbian marriage even if it were valid 
in British Columbia. 
 
19. As already stated, I accept the validity of the marriage as a matter of Canadian 
law. Section 2(2)(e) of the Civil Registration Act 2004 provides: 
 

“(2) For the purposes of this Act there is an impediment to a marriage if –  
… 

(e) both parties are of the same sex.” 
 

20. It is clear that the 2004 Act introduces an impediment to marriage between the 
plaintiffs on the basis of capacity. As Ireland was their country of domicile at the time 
of marriage, there is no independent ground upon which the plaintiffs’ marriage can 
be recognised by this Court. We must, then, move to the constitutional matters 
arising. 
 
A Right to Marry in Constitutional Law 
21. The plaintiffs argued that for the unenumerated constitutional right to marry 
(Donovan v Minister for Justice [1951] 85 I.L.T.R. 134; Ryan v Attorney General 
[1965] I.R. 294; and a passage from the dissenting judgment of Fitzgerald C.J. in 
McGee v Attorney General [1974] I.R. 284, at 301) to be meaningful, it must 
encompass a right to marry the person one loves, regardless of sex and that any bar on 
doing so is a prima facie infringement of that right, which must be justified. While 
some capacity restrictions (e.g. within prohibited degrees of relationship) could be 
justified, Mr. Collins SC submitted that a prohibition on same-sex marriage was not 
justifiable as it constituted discrimination on the basis of sexual orientation and sex. 
The right to marry is so strong, it was argued, that any definitional exclusion must be 
clearly justified, citing cases including Loving v Virginia 388 U.S. 1 (1967) in which 
the US Supreme Court down bans on interracial marriage. Mr Collins SC submitted 
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that distinctions on these grounds were ‘suspect’, i.e. shift the burden to the State to 
justify the exclusion of a class of persons from exercising a constitutional right. 
 
22. On the basis that it was not clear from the defence filed what justifications for this 
exclusion would be advanced by the State, counsel for the plaintiffs analysed the 
essence of the right to marry and the justifications for limiting marriage to opposite-
sex couples that had been proffered by State authorities elsewhere. Four such 
potential justifications were identified. 
 

1. That marriage is related to procreation and that the biological ability to 
procreate is an essential feature of marriage. As same sex couples lack this 
essential feature they can be justifiably excluded from the constitutional right 
to marry. 

2. That the welfare of potential children is better protected in opposite-sex 
headed families, so that same-sex couples can be justifiably excluded from 
marriage. 

3. That marriage is and always has been between a man and a woman and, thus, 
that marriage under the Constitution is definitionally limited to the right of one 
man to marry one woman and vice versa. 

4. That there is an assumption that a majority in society disapprove either of 
homosexuality or of homosexual conduct for religious, philosophical or other 
reasons and that the State is entitled to act on foot of that presumed majority to 
prohibit same-sex marriage.  

 
The State did not base its justification on potential justifications 1 or 4. Thus, I will 
not consider the arguments put to me in relation to these potential justifications.  
 
23. Submissions on the welfare of children largely focused on the evidence outlined 
above. Mr. Collins SC for the plaintiffs argued that, even if one accepted that the 
State had a legitimate interest in regulating marriage by reference to the welfare of 
children, and even if one accepted that the state might have a preference that children 
be raised in opposite-sex headed households, it could not be established that 
excluding same-sex couples was reasonably related to that purpose in a manner that 
treated each class fairly. If the justification invoked by the state is the welfare of 
children, then the real question is whether children raised by same-sex parents would 
be better off if their parents could marry. The effect of the prohibition, he submitted, 
was to deny these children the benefits of being raised in a household where their 
parents had the constitutional protections associated with marriage.  
 
24. In response, Mr. O’Donnell SC for the defendants noted that the concept of 
marriage was located within the constitutional provision dealing with the family, but 
did not deal at length with the arguments relating to the welfare of children per se. 
Rather, counsel for the defence argued that the state was entitled as a matter of public 
police, and obliged as a matter of constitutional law, to treat the institution of 
marriage with special consideration, that the definition of marriage in Irish 
constitutional jurisprudence is limited to marriage between a biological man and a 
biological woman, and that this Court may not apply a dynamic interpretation to the 
concept in the manner requested by the plaintiffs. 
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25. Counsel for the plaintiffs extensively examined Irish, ECHR and comparative case 
law on the definition of marriage. It was submitted that the Constitution, the ECHR 
and the Taxes Consolidation Act 1997 mention but do not define ‘marriage’. The 
common law definition of marriage was classically stated by Lord Penzance in Hyde v 
Hyde (1866) L.R. 1 P and D 130, 133: 

 
“The voluntary union of one man and one woman, to the exclusion of all 
others.” 

 
26. In Murray v Ireland [1985] I.R. 532 Costello J. considered the meaning of 
marriage in the Constitution and held, at p. 536: 
 

“The concept and nature of marriage, was derived from the Christian notion of 
a partnership based on an irrevocable personal consent given by both spouses 
which establishes a unique and very special life-long relationship.” 

 
27. Costello J. went on to make clear that a married couple without children could be 
defined as a constitutional family. This definition was adopted by the Supreme Court 
in TF v Ireland [1995] I.E. 321. In DT v CT [2003] 1 I.L.R.M. 321, Murray J. held 
that marriage is: 
 

“A solemn contract of partnership entered into between man and woman with 
a special status recognised by the Constitution and that it was in principle for 
life.” 
 

28. Reference was also made to the judgment of McKechnie J. in Foy v an tArd 
Chlaratheoir (Unreported, 2002, High Court, 9 July 2002) in which he held: 

 
“Marriage as understood by the Constitution, by statute and by case law refers 
to a union by a biological man with a biological woman.” 

 
29. Foy predates the decision of the European Court of Human Rights in Goodwin v 
United Kingdom [2002] 35 E.H.R.R. 447, which came to a different conclusion. 
However, while decisions of the European Court of Human Rights can be taken into 
account in constitutional interpretation in this jurisdiction, they are not binding in 
respect of the meaning of the Constitution. Thus, in interpreting the Constitution this 
Court is not required to follow the decisions of the European Court of Human Rights: 
indeed, if it were required by the Constitution, an Irish Court could grant far more 
extensive rights under the Constitution than those recognised under the ECHR.  
 
30. The plaintiffs accepted that there is a long-standing common law and statutory 
prohibition on same-sex marriage, but argued that there has been a shift in the 
understanding of marriage so that the longevity of same-sex couples’ exclusion is not 
determinative of the issue. The essence of their argument was that the constitutional 
understanding of marriage should be subject to dynamic interpretation. In support 
they cited the decision of the Ontario Court of Appeal in Halpern and Others v 
Attorney General of Canada [2003] 65 O.R. (4) 161. In that case the Court re-
formulated the definition of marriage having regard to the equality rights of same sex 
couples under s. 15(1) of the Canadian Charter of Rights and Freedoms as “the 
voluntary union for life of two persons to the exclusion of all others”. That decision 
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was followed by other courts in Canada and ultimately led to the acknowledgement of 
the right to marry for same-sex couples in the Supreme Court of Canada case of 
Reference re Same Sex Marriage [2004] 3 SCR 698. The plaintiffs referred to further 
comparative cases in arguing that the constitutional concept of marriage was capable 
of dynamic interpretation so that same-sex marriage was not excluded by reference to 
the definition of marriage per se. Counsel for the plaintiffs pointed to the judgment of 
Walsh J. in McGee v. Attorney General [1974] I.R. 284 where he stated, at 319: 
 

“According to the preamble, the people gave themselves the Constitution to 
promote the common good with due observance of prudence, justice and 
charity so that the dignity and freedom of the individual might be assured. The 
judges must, therefore, as best they can from their training and their 
experience interpret these rights in accordance with their ideas of prudence, 
justice and charity. It is but natural that from time to time the prevailing ideas 
of these virtues may be conditioned by the passage of time; no interpretation 
of the Constitution is intended to be final for all time. It is given in the light of 
prevailing ideas and concepts.” 

 
31. In further support of the possibility of dynamic interpretation, counsel for the 
plaintiffs pointed to Sinnott v. Minister for Education and Science [2001] 2 I.R. 545. 
 
32. In response Mr. Gallagher S.C. for the defendants argued that the plaintiffs had 
not offered any legal basis for the dynamic interpretation they sought; rather they had 
simply argued that the Constitution is not limited to its meaning in 1937. He argued 
that the Court was being asked to rewrite the plain meaning of Article 41 of the 
Constitution, notwithstanding the fact that the Oireachtas made clear that the concept 
of marriage in Irish law does not include marriage between same-sex couples as 
recently as 2004. It was noted that in Ireland recognition has been given to marriage 
in the context of the family under Article 41. The parties did not dispute that in 1937 
there was no doubt that the constitutionally contemplated family was that founded on 
opposite-sex marriage. Mr. O’Donnell SC for the defendant argued that the institution 
of marriage, as protected by the Constitution, is not simply about the private 
relationship between two people. Rather, it relates to the role of marriage in society, 
its relationship to the family, and the family’s relationship to the social order posited 
by the Constitution. By reference to the same authorities opened to this court by the 
plaintiffs, the defence argued that marriage in Irish constitutional law is understood as 
the monogamous union of biological man with biological woman and that, in that, 
there was nothing unusual when compared to other jurisdictions. While the original 
understanding of marriage as indissoluble had been changed by the introduction of 
divorce, that was effected by a referendum and not by judicial interpretation. It was 
submitted that the definition of marriage within the Constitution was so clear, and so 
fundamental to traditional constitutional values, that it was not possible to alter it 
without a referendum. In other words, what the enacting electorate had decided in 
relation to a fundamental concept could only be changed by the enacting electorate, 
i.e. in a referendum. Thus, it was argued that dynamic interpretation was not possible 
here. 
 
33. Counsel for the state further argued that the English case of Wilkinson and 
Kitzinger v. Attorney General (High Court, Unreported, 31st July, 2006), which 
related to the attempt to have a British Columbian marriage recognised by reference 
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to the ECHR, had been unsuccessful and showed that non-recognition was not 
incompatible with the Convention. The relevance of Wilkinson is, however, limited: 
there is no equivalent constitutional protection of marriage in the UK and at the time 
the case was heard that jurisdiction provided for civil unions under the Civil 
Partnership Act 2004, which are not available to same-sex couples in this jurisdiction. 
 
Conclusion on the Right to Marry 
34. Although the Irish jurisprudence opened to the Court refers to marriage as being 
between a man and a woman, I must consider whether this limitation in those cases 
was material to the nature of constitutionally recognised marriage, or a product of 
social convention. The plaintiffs claim that the right to marry is about the right to 
marry the person that you love. Certainly, marriage brings certain financial and other 
advantages with it, particularly where the couple has sufficient means that matters 
such as capital gains tax are germane, as is the case here, but the essence of their 
argument is that we ought to have the right to marry the person whom we love. That 
marriage would be about love is, of course, the ideal from a personal perspective. It is 
also consistent with the notion that, for many people (although not for everyone), the 
institution of marriage is a means of recognising, supporting and protecting a 
particular, dear, and dignity-enhancing interpersonal relationship between two adults. 
However, the legal and the social understandings of marriage are not always 
congruent.  
 
35. The law recognises that one need not love someone to have a valid marriage with 
her, and that one may love someone but be legally precluded from marrying her. 
Furthermore, the legal regulation of marriage historically has more to do with 
property and control than with love: indeed, up to relatively recent times people for 
whom the maintenance and acquisition of land was culturally and familially important 
often married in the hope of love but the certainty of financial stability. While societal 
realities have, thankfully, moved on from this and we generally recognise that legal 
institutions such as marriage may help to maintain the bonds of love and inter-
dependence between spouses, the historical aspect is significant in understanding the 
legal right to marry. While a marriage is ideally about love, love itself may be beyond 
the legal definition of marriage. Indeed, this case itself is about both love (the 
plaintiffs’ love for one another, which they have chosen to given a marital form) and 
finances (recognition as spouses in the context of tax). Furthermore, it is an 
unfortunately common truth that rather than nurture and enhance spouses as 
individuals, marriage can constrain and expose people to exploitation, unhappiness 
and in some cases abuse. In reality, no two marriages are the same; in law, however, 
we apply a single definition regardless of the health, happiness and longevity of the 
particular marriage in question.  
 
36. Notwithstanding the fact that marriage is an unhappy state for some, Irish 
constitutional jurisprudence holds that marriage has a social function of such 
importance as to entitle the State in its enactments to treat married couples differently 
from other types of relationship for the purpose of Article 40.1: The State (Nicolau) v 
An Bord Uchtála [1966] I.R. 567, G v An Bord Uchtála [1984] I.R. 316, and Murphy 
v Attorney General [1982] I.R. 241. Our Constitution treats marriage as an important 
social institution that brings welfare and stability to the family and, through the 
family, to society. That constitutional protection means that marriage stands at the 
pinnacle of a hierarchy of familial relationships; no other form of relationship can be 
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treated more favourably than marriage (Murphy v Attorney General [1982] I.R. 241) 
and no other form of intimate adult relationship enjoys legal recognition in Ireland. 
Arguments advanced by counsel for the plaintiffs suggest that this is because we 
believe marriage brings stability and better welfare outcomes for children. Indeed, 
although the plaintiffs in this case do not raise children together, I heard plentiful 
evidence on the welfare of children raised by same-sex parents. In this respect, and 
notwithstanding the fact that of course many married couples do not have and/or raise 
children together, three observations are germane. 
 
37. First, it was not established in evidence that children raised by same-sex parents 
have better or equally good welfare outcomes to those raised by opposite-sex parents; 
nor was it established that their welfare outcomes are worse. Until relatively recently 
it was rare for same-sex couples to live together as openly romantic partners, and to 
raise children together. Opposite-sex couples have done both since the foundation of 
the state, and of course before. Thus, it is to be expected that sample sizes in studies 
relating to same-sex headed families might be smaller than those relating to opposite-
sex headed families and, indeed, that there might be fewer longitudinal studies on 
which to rely. As a result it is unsurprising that such studies were not opened to this 
court. Given this, the simple contrasting of research about opposite- and same-sex 
headed families is unhelpful. Second, while the protection of marriage within Article 
41 suggests that the welfare of children is relevant to the constitutional definition of 
marriage, the constitutional concept of marriage is not dependent on whether or not a 
couple has, can have, or wants to have children. As held in Murray v Ireland [1985] 
IR 532, the constitutional protection of marriage applies with or without children or 
the opportunity to conceive. Thus, matters relating to children cannot be 
determinative. Third, social reality is relevant. Throughout the country same-sex 
couples raise children together. This has always been the case. This will always be the 
case. For those children, the fact that their parents cannot marry has constitutional 
implications: their families do not enjoy constitutional protection. While I did not hear 
conclusive evidence on the welfare outcomes for children of being raised by same-sex 
parents, we do know that children raised in non-marital families bear legal 
implications of the current understanding of the Constitution and that these are to their 
disadvantage when compared to children whose parents are married. 
 
38. Thus, I am not convinced that the relationship between marriage and children is 
such that it must exclude same-sex couples from the status of marriage under the 
Constitution. 
 
39. Given the social understanding of marriage outlined above, there would appear to 
be no innate reason why same-sex couples ought not to have the choice to marry 
should they wish to do so. However, the fact remains that the Supreme Court, by 
whose decisions I am bound, has defined marriage in opposite-sex terms. So too, 
although not in a manner that is binding upon this Court, has the European Court of 
Human Rights. The plaintiffs have asked me to focus on the character of marriage and 
to apply a dynamic interpretation to the Constitution so as to recognise a right on their 
behalf to marry one another regardless of the fact that they are both women. The 
implication of such a finding would be the invalidation of s. 2(2)(e) of the Civil 
Registration Act 2004, even though this remedy was not expressly requested. In 
response, the state argues that the understanding of marriage in Article 41 is so long-
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standing and central to public policy that it should not be ‘distorted’ by judicial 
intervention. 
 
40. There is nothing about the concept of marriage per se that means it is not 
amenable to dynamic interpretation, the acceptability of which has been established 
since McGee v Attorney General [1974] 1 I.R. 284. Marriage is such a fundamental 
social institution in Ireland that it would be nonsensical to immunise it from social 
change since 1937. All constitutional concepts must keep abreast of social realities to 
the extent possible within the confines of the judicial role. That, as noted by Walsh J. 
in McGee, is how the preambular commitment to prudence, justice and charity 
effectively informs the Constitution.  
 
41. However, this does not mean that dynamic interpretation can be undertaken on the 
basis of slender legal materials. The original understanding of marriage in the 
Constitution would not have included same-sex marriage: for most people, such a 
thing would have been unthinkable in 1937 when there was no protection from 
discrimination on the basis of sexual orientation, many forms of male homosexual sex 
were criminalized, and homosexuality was considered a disorder rather than a simple 
fact of life. At that time, homosexuality was a matter of stigma and shame; thankfully 
both society and the legal system have moved on from that time. For example, one 
could not imagine our contemporary Supreme Court handing down a judgment 
condemning homosexual citizens as it did in Norris v Attorney General [1984] I.R. 
36. However, this alone does not demonstrate a movement of sufficient weight and 
velocity to underpin the plaintiffs’ claim, most particularly as the Oireachtas 
reaffirmed the common law understanding of marriage as being between a man and a 
woman as recently as 2004. Furthermore, very few countries permit persons of the 
same sex to marry, the European Court of Human Rights has confirmed that Article 
12 protects ‘traditional’, i.e. opposite-sex, marriage (e.g. Parry v. the United Kingdom 
(dec.), no. 42971/05, ECHR 2006‑XV, and R. and F. v. the United Kingdom (dec.), 
no. 35748/05, 28 November 2006). There is no evidence of a widespread social 
endorsement of same-sex marriage at this time, although a number of jurisdictions 
seem to be considering introducing marriage equality. In addition, increasing numbers 
of jurisdictions are introducing other means of recognising and providing legal 
protection short of marriage to same-sex relationships, such as civil unions and 
registered partnerships. Although falling short of marriage, such an innovation might 
bring relief as to taxation, for example, for the plaintiffs if it were made available in 
this jurisdiction.  
 
42. Bearing all of this in mind, I must reluctantly conclude that sufficient materials to 
support the dynamic interpretation of the right to marry have not been opened to this 
Court. This does not mean, of course, that the Supreme Court might not find 
otherwise, that the Oireachtas could not repeal s. 2(2)(e) of the Civil Registration Act 
2004 thus indicting a political will to extend marriage to same-sex couples, that a 
social and comparative legal consensus in favour of such marriages might not emerge 
in the future, or that the Constitution definitively precludes same-sex marriage. It 
simply means that insufficient evidence was presented to me to support a dynamic 
interpretation of the Constitution so as to assert a positive constitutional right to marry 
the person one loves, even if that person is of the same biological sex. 
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43. Given my finding that the Constitution does not protect a right to marry at this 
time, I deal very briefly with the claim relating to Article 12 ECHR as, even if 
successful, this cannot require the defendants to change their position (although it 
might inspire them to do so). To date, the European Court of Human Rights has held 
that contracting parties may limit marriage to opposite-sex couples without violating 
Article 12, i.e. that whether or not to allow same-sex marriage is within the states’ 
margin of appreciation (Parry v. the United Kingdom (dec.), no. 42971/05, ECHR 
2006‑XV, and R. and F. v. the United Kingdom (dec.), no. 35748/05, 28 November 
2006). Thus, there is no violation of Article 12, or basis in Article 12 for this Court to 
interpret taxation legislation as applying the benefits of marriage to the plaintiffs 
under s. 2 of the ECHR Act 2003. I note, however, that the fact that marriage is within 
the state’s margin of appreciation means that same-sex marriage does not violate 
Article 12: the ECHR is no impediment to legal change to create marriage equality in 
this jurisdiction. 
 
The Claim of Discrimination 
44. Mr. Collins SC for the plaintiffs argued that, in respect of marriage, two distinct 
classes have been created: those who have the capacity to marry and those who lack 
the capacity to marry by virtue of the fact that they are of the same sex. In creating 
different classes, Mr. Collins SC argued the state must adhere to the test outlined in 
Brennan v Attorney General [1993] I.L.R.M. 449, at 480 to the effect that a 
classification must be: 
 

“For a legitimate legislative purpose… It must be relevant to that purpose, 
and… each class must be treated fairly.” 

 
45. The plaintiffs argued that by excluding same-sex couples from marriage a 
distinction is made based on sexual orientation, and that this should give rise to a 
presumption that there is a breach of constitutional rights and, accordingly, that the 
burden shifts to the State to justify this distinction. While the plaintiffs accepted that 
there was no concept of ‘suspect category’ such as applies under US constitutional 
law, there was nevertheless a basis in Irish law for shifting the burden of proof in this 
way. This was based on the decision of the Supreme Court in Re Article 26 and the 
Employment Equality Bill [1997] 2 I.R. 321 at p. 347: 
 

“The forms of discrimination which are, presumptively at least, proscribed by 
Article 40.1 are not particularised: manifestly, they would extend to 
classifications based on sex, race, language, religious or political opinions.” 

 
46. Counsel for the plaintiffs argued that none of the four presumptive justifications 
outlined above was sufficient to justify the differentiation in treatment. Counsel 
referred to the decision of the European Court of Human Rights in Karner v Austria 
[2003] EHRR 528 to the effect that 
 

“A difference in treatment is discriminatory if it has not an objective and 
reasonable justification, that is, if it does not pursue a legitimate aim or if there 
is not a reasonable relationship of proportionality between the means 
employed and the aim sought to be realised… just like differences based on 
sex, differences based on sexual orientation require particularly serious 
reasons by way of justification.” 
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In this case, the protection of ‘traditional’ family forms was found to be insufficient: 
 

“The court can accept that protection of the family in the traditional sense is, 
in principle, a weighty and legitimate reason which might justify a difference 
in treatment….The aim of protecting the family in the traditional sense is 
rather abstract and a broad variety of concrete measures may be used to 
implement it. In cases in which the margin of appreciation afforded to 
Member States is narrow, as the position where there is a difference in 
treatment based on sex or sexual orientation, the principle of proportionality 
does not merely require that the measure chosen is in principle suited for 
realising the aim sought. It must also be shown that it was necessary to 
exclude persons living in a homosexual relationship from the scope of 
application of [the relevant law].” 

 
The English Court of Appeal reached a similar conclusion in Ghaidan v. Mendoza 
[2004] 4 All E.R. 1162.  
 
47. The State argued that the plaintiffs’ marriage was not recognised in Irish law, that 
they were treated in the same way as all other unmarried couples in Ireland, and thus 
that no discrimination had been established. Accordingly it was argued that the 
plaintiffs’ claim should fail ad limine. Any argument that the fact that unmarried 
couples are treated differently to married couples in Irish law could not sustain a 
claim of discrimination on the basis of the particular constitutional position of 
marriage. Thus, the classification in this case—which it was argued was that of 
married persons as against unmarried persons—was not only contemplated but 
authorised by the Constitution, made for a legitimate constitutional purpose, and 
justifiable by Article 40.1 of the Constitution.  
 
Conclusions 
48. There can be no question that in Irish constitutional law, differential treatment 
between marriage and other adult relationships is permitted. As noted in Murphy v 
Attorney General [1982] I.R. 241 the institution of marriage is deserving of special 
constitutional protection, and that remains the case. The plaintiffs argued that the 
classes that were created, and which had to be justified, were between heterosexual 
persons who could marry and homosexual persons who would not. In response, the 
defence argued that the classification was between married and unmarried persons.  
 
49. It seems to me that the classification requiring consideration is, in fact, between 
homosexual and heterosexual persons.  
 
50. In the case of heterosexual persons, or those in opposite sex relationships, there is 
the option to marry and thus to acquire the constitutional and other legal privileges 
and obligations of marriage. In the case of homosexual persons, or those in same-sex 
relationships, no such option is available in Ireland. While Mr. O’Donnell SC is right 
to note that there is no suspect category or similar in Irish constitutional law, it is 
nevertheless the case that a classification of this kind is prima facie discriminatory 
and requires justification by reference to Brennan v Attorney General [1993] I.L.R.M. 
449.  
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51. The provision creating the classification in this case is s. 2(2)(e) of the Civil 
Registration Act 2004. That provision was enacted in order to make clear who has 
capacity to enter into a marriage in the state: i.e. for a legitimate legislative purpose. It 
is clearly relevant to that purpose. The question that remains is whether each class is 
treated fairly. Those excluded from the possibility of marriage by virtue of a capacity 
rule are treated less favourably than those who marry, not least in the tax code as 
outlined above and under consideration in this case. In addition to this, such persons 
do not have any possibility to enter into a marriage with the person with whom they 
love and want to form a lifelong relationship of love, commitment and 
interdependence. This inability to marry a partner of one’s choice has negative 
impacts on those who fall into the excluded class, including those in same-sex 
relationships. 
 
52. In order for that difference in treatment to be ‘fair’ it must be related to the nature 
of marriage and the nature of the exclusion itself. As outlined above, the ability to 
conceive children does not exclude persons from marriage under Article 41: Murphy v 
Attorney General [1982] I.R. 241. Thus, that cannot be a justifying basis for 
excluding same-sex couples. There is no question but that same-sex couples can and 
do provide love, commitment, monogamy, care and support to one another in the 
same way as many opposite-sex couples do; however, unlike with opposite-sex 
couples who can marry, the state neither recognises nor supports this in any way 
whatsoever. This not only means that such couples are treated differently to others, 
but that the love, affection, commitment, caregiving, and support within those 
relationships are implicitly relegated to a lesser position than that between opposite-
sex partners who, with few exceptions, can marry if they wish to do so. The state did 
not address these differences in treatment between the appropriate comparators: i.e. 
heterosexual married couples, and same-sex couples who cannot marry but who wish 
to marry in Irish law.  
 
53. Thus, when compared to those persons who are married and in a marriage 
recognised by Irish law, the plaintiffs suffer a disadvantage that has not been justified 
by the state. The only remaining possible justification would be that the constitution 
does not permit recognition of same-sex marriage. This is a qualitiatively different 
claim to that considered above, namely that the Constitution positively guarantees a 
right to enter into a same-sex marriage for those who wish to do so. Should the 
Constitution permit recognition of same-sex marriage but not positively guarantee 
such a right to marriage the state could, for example, recognise a foreign marriage 
such as that of the plaintiffs but not be required to permit such marriages 
domestically, although such a distinction would be intellectually incongruous in many 
ways.  
 
54. However, in order to hold that the Constitution does not prohibit recognition of 
foreign same-sex marriages I would have to apply a dynamic interpretation to the 
Constitution. For the reasons outlined above, this is not something I find myself able 
to do in this case. Thus, although there are clear differences in treatment between 
homosexual and heterosexual couples in respect of marriage in the state which 
constitute a prima facie discrimination, the constitutional conception of marriage as 
being a union of a man and a woman offers a clear and compelling legal justification 
for such discrimination. The justice and fairness of that is another question, and it 
seems to me that this case demonstrates the need for the Oireachtas to revisit the 
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matter of the Civil Registration Act 2004 and engage in rigorous and fair-minded 
debate as to whether one should be precluded from marrying someone simply because 
she or he is of the same biological sex. 
 
Discrimination under the European Convention on Human Rights 
55. The plaintiffs argued that the refusal to recognise their marriage, or to permit them 
to marry in Ireland, was a violation of Article 8 combined with Article 14, i.e. 
discrimination in violation of the ECHR. As I have already found that Article 12 does 
not require the State to permit the plaintiffs to marry the remaining ECHR claims can 
be dealt with in brief. The European Court of Human Rights allows a significant 
margin of appreciation to States in respect of recognition of different family forms 
although, as established in Karner v Austria [2003] EHRR 528 considered above, 
protection of ‘traditional’ family forms is not always sufficient justification. While the 
failure to provide any recognition in law to the plaintiffs’ relationship might be said to 
violate Article 8 per se, this argument was not made before the Court. Rather, the 
plaintiffs focused on the claim that failure to recognise their marriage or allow them 
to marry was an unjustifiable discrimination by reference to their Article 8 rights. 
However, it is clear that Article 8 does not require states to permit persons to marry, 
not least because Article 12 is currently interpreted as applying to traditional 
marriage. Limited attention was paid to the Convention arguments before the Court, 
thus I am reluctant to embark upon a speculative assessment of whether there was an 
Article 8 breach, bearing in mind the meaning of Article 12. However, especially 
given the introduction into law of the ECHR Act 2003, this may merit further 
consideration in the future. That said, on the basis of the arguments before me relating 
to the ECHR I cannot find any violation of Article 8, 12 and 14. 
  
Conclusions 
56. For the reasons outlined above I find 
 

1. That the plaintiffs’ British Columbian marriage cannot be recognised by this 
Court. 

2. The constitutional right to marry in Ireland does not extend to a right to marry 
a person of the same biological sex. 

3. Given the lack of such constitutional right, the relevant tax legislation cannot 
be interpreted in a manner that would result in the plaintiffs being treated as a 
married couple. 

4. That the limitation of constitutional marriage to opposite-sex couples provides 
sufficient legal justification for the prima facie discriminatory exclusion of the 
plaintiffs from the possibility of marriage. 

5. That as Article 12 of the ECHR has not been interpreted to include a right to 
marry persons of the same biological sex there is no violation of the ECHR. 

 
57. Having reached these conclusions, I must reluctantly conclude that the Plaintiffs’ 
claim for recognition of their Canadian marriage must fail, as must the challenge to 
the relevant provisions of the Taxes Consolidation Act 1997.  
 
58. In their evidence to this Court and in their lives together the plaintiffs have amply 
demonstrated their love and commitment for one another and eloquently explained the 
importance, for them, of having their marriage recognized by law at home in Ireland. 
Although the strict result of this case is that the plaintiffs cannot require the state to 
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treat them as a married couple for the purposes of tax, it is of greater significance than 
mere taxation. My judgment means that the state may—although not that it must—
treat their relationship as something lesser than marriage, and their love as one that 
cannot be contained within the institution of marriage as recognised by the 
Constitution.  It is to be hoped that the Oireachtas will return to this matter and 
consider seriously whether such an outcome is truly just, and in-keeping with our 
constitutional values of prudence, justice and charity.  


