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Paul Johnson,Homosexuality and the European Court of Human Rights.Abingdon: Routledge,
2013. 272 pages. ISBN: 9780415696579. GBP 80.

It is often said that the ECHR is a “beacon of hope” for people living in conditions of human
rights abuse and totalitarianism. For lesbians and gay men across Europe, the ECHR’s status as
such a beacon is hardly disputed.The ECtHR is often credited with providing the impetus States
require to decriminalize homosexual acts between men, equalize the age of consent, protect
inheritance rights for same-sex partners, and so on. Of course, the ECtHR and the ECHR
continue to be seen as fundamental in the ongoing efforts to ensure marriage equality across the
political space covered by the ECHR, as well as to tackle pervasive discrimination against
lesbians and gay men.

Johnson’s compelling and insightful book is an important contribution to the ways in which
we think about the role of the ECtHR and ECHR in the protection of homosexual rights in
Europe, causing the reader to pause and question the not-uncommon Whiggish narratives of
progressiveness in gay and lesbian rights jurisprudence in Strasbourg. His analysis really is
limited to homosexuality, and to acts generally considered to be “homosexual acts”, so that
questions of jurisprudence relating to bisexuals, intersex and transsexual persons are clearly set
aside. This is important to the argument of the book, which is, in effect, that the ECtHR has
based its jurisprudential developments on a discursive construction of homosexuality that
normalizes a certain ontological view of homosexuality and thus does not always succeed in
challenging heterosexuality. The appetite is whetted for a similar sociological analysis of
bisexuality, intersex identity, and transsexual identities within the ECtHR’s jurisprudence, but
its exclusion from this particular book is not, I think, a basis for fair complaint by the reader.

Johnson, who is a sociologist not a lawyer, lays out three ambitious objectives for his book:
to provide a comprehensive overview of the ECtHR’s jurisprudence on homosexuality, to
undertake a sociological study of that jurisprudence, and to suggest mechanisms of
improvement. All three are achieved in a book that is not only rigorous and insightful, but also
readable and thought-provoking. It will, perhaps, be little surprise that the book’s analytical
framing is largely provided by Foucault, or indeed that many of the other “usual suspects”
appear therein: Judith Butler, Bruno Latour, Pierre Bordieu and Eve Sedgwick all ghost across
the pages, as do some of the most impressive contemporary legal scholars writing on
homosexuality such as Didi Herman, Eric Heinze, and Rosie Harding. However, while
theoretically rich, the analytical framework is not dominating or overpowering. It is an
impressive feat to allow a theoretical and analytical framework to hang comfortably around the
narrative of the book, so that it is really about what it is about and not about the theory per se,
but in this Johnson is unquestionably successful. This is largely because that analytical framing

Book reviews 677



really does bring something important to the book, not only for those interested in the rights
claims of lesbians and gay men as they relate to their homosexuality, but also those with an
interest in rights claims generally and in the ECHR and the ECtHR. Johnson’s sociological
reading of what is probably the key jurisprudential moment in this field – the decision in
Dudgeon v. United Kingdom – is central to the book’s thesis.

Johnson argues that through earlier (unsuccessful) litigation, a strategy developed whereby
an ontology of homosexuality would be presented to the ECtHR, which bore fruit in Dudgeon.
According to this telling of homosexuality, to be gay or lesbian (although in truth lesbians are
relatively scarce in the book) is immutable and is, thus, part of our intimate selves. As Johnson
notes, this both leaves little space to tell alternative stories about sexual identity, and results in
a “stable discursive repertoire” for the court, which is then deployed in its other cases on
homosexuality. This repertoire and its jurisprudential impact gives “the homosexual
subject … a legal and social coherence”, so that the “European homosexual subject” is defined
and protected. Of course, the creation of any form of paradigm both includes and excludes, and
it is in exploring these inclusions and exclusions – and the ways in which “methodology” and
questions of substance serve to occlude them – that Johnson really comes into his own. The bulk
of this happens in Chapter 3 – for me the most intriguing part. Here, Johnson looks at the use of
the margin of appreciation, consensus, and living instrument “reasoning” by the ECtHR to
attest to his primary thesis about the privileging of a certain picture of homosexuality. This
chapter convincingly argues that these “methodologies” are in fact mechanisms of reaching
decisions on homosexuality that are thinly disguised moral interpretations of the ECHR and, in
my reading, of homosexual behaviours.

By accepting an ontological account of homosexuality in Dudgeon the ECtHR has both
narrowed its focus in homosexual rights cases almost exclusively to Article 8 (and, at that, to the
“private life” elements thereof very ably explored in Ch. 4) and accepted that homosexual rights
can be limited by reference to, for example, “the protection of health or morals”. Methods that
are imprecise, such as the margin of appreciation, consensus, or evolutive interpretation, leave
significant space for moral judgement about certain kinds of behaviours to be hived off into that
which can be limited, while still protecting the core idea that one cannot be deprived of the
ability to be what one is: in this case, a lesbian or a gay man. So, criminalization of
homosexuality cannot be justified, nor can an unequal age of consent be sustained. But can
Article 8 really protect one’s right to have an organized homosexual sadomasochistic orgy? Or
to marry one’s same-sex lover? These are the kinds of areas where, for Johnson, the way in
which Dudgeon constructs homosexuality, and the nature of the court’s methods of reasoning,
combine to allow a moral judgement about these behaviours to sustain differential treatment in
law, without disturbing the core claim that to be gay is to be oneself. They result, in other words,
in what Johnson deems the “reconstruction of the closet” within the EctHR’s case law.

The last part of this book – part III – looks not only at the structural and argumentative
limitations that the concentration on Article 8 places on homosexual rights claims before the
ECtHR, but also at the potential for Articles 14, 12, 11, 10 and 3 and Protocol 12 to be used to
expand rights protection for lesbians and gay men in Europe. This is useful and engaging, and
does carry the thesis of the book in a forward-looking way, but the primary narrative lies, for
me, in parts I and II. Reading these parts, which cover chapters 1 to 3, and around 100 pages of
the book, I was enthralled. As a lesbian, I found myself reading observations and words that
echoed the incompletely-formed thoughts that had swirled around my reading of this case law
for years. As a feminist, I found myself thinking about how Johnson’s reading of this case law
resonated with the ECtHR’s shambolic abortion case law, in particular. As a supporter of
judicial innovation (or what some might call “activism”) I found myself unable to refute the
evidence that even jurisprudential evolution that appears progressive often springs from
conservative roots and has regressive potential. As a lawyer, I found myself impressed by the
sustainability of Johnson’s sociological analysis of the legal materials. As a reader, I found
myself entirely engaged.

No book is perfect, and this is no exception. It is slightly repetitious at times, might have been
a bit more “law-y” at certain points, and probably could have been shorter than it turned out to
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be, but in truth these are nothing more than quibbles. This is an important contribution to the
literature, suited to scholarly analysis, undergraduate reading lists, and casual reading.

Fiona de Londras
Birmingham
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