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Paul Johnson, Homosexuality and the European Court of Human Rights. Abingdon: Routledge,
2013. 272 pages. ISBN: 9780415696579. GBP 80.
It is often said that the ECHR is a “beacon of hope” for people living in conditions of human
rights abuse and totalitarianism. For lesbians and gay men across Europe, the ECHR’s status as
such a beacon is hardly disputed. The ECtHR is often credited with providing the impetus States
require to decriminalize homosexual acts between men, equalize the age of consent, protect
inheritance rights for same-sex partners, and so on. Of course, the ECtHR and the ECHR
continue to be seen as fundamental in the ongoing efforts to ensure marriage equality across the
political space covered by the ECHR, as well as to tackle pervasive discrimination against
lesbians and gay men.
Johnson’s compelling and insightful book is an important contribution to the ways in which
we think about the role of the ECtHR and ECHR in the protection of homosexual rights in
Europe, causing the reader to pause and question the not-uncommon Whiggish narratives of
progressiveness in gay and lesbian rights jurisprudence in Strasbourg. His analysis really is
limited to homosexuality, and to acts generally considered to be “homosexual acts”, so that
questions of jurisprudence relating to bisexuals, intersex and transsexual persons are clearly set
aside. This is important to the argument of the book, which is, in effect, that the ECtHR has
based its jurisprudential developments on a discursive construction of homosexuality that
normalizes a certain ontological view of homosexuality and thus does not always succeed in
challenging heterosexuality. The appetite is whetted for a similar sociological analysis of
bisexuality, intersex identity, and transsexual identities within the ECtHR’s jurisprudence, but
its exclusion from this particular book is not, I think, a basis for fair complaint by the reader.
Johnson, who is a sociologist not a lawyer, lays out three ambitious objectives for his book:
to provide a comprehensive overview of the ECtHR’s jurisprudence on homosexuality, to
undertake a sociological study of that jurisprudence, and to suggest mechanisms of
improvement. All three are achieved in a book that is not only rigorous and insightful, but also
readable and thought-provoking. It will, perhaps, be little surprise that the book’s analytical
framing is largely provided by Foucault, or indeed that many of the other “usual suspects”
appear therein: Judith Butler, Bruno Latour, Pierre Bordieu and Eve Sedgwick all ghost across
the pages, as do some of the most impressive contemporary legal scholars writing on
homosexuality such as Didi Herman, Eric Heinze, and Rosie Harding. However, while
theoretically rich, the analytical framework is not dominating or overpowering. It is an
impressive feat to allow a theoretical and analytical framework to hang comfortably around the
narrative of the book, so that it is really about what it is about and not about the theory per se,
but in this Johnson is unquestionably successful. This is largely because that analytical framing
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really does bring something important to the book, not only for those interested in the rights
claims of lesbians and gay men as they relate to their homosexuality, but also those with an
interest in rights claims generally and in the ECHR and the ECtHR. Johnson’s sociological
reading of what is probably the key jurisprudential moment in this field – the decision in
Dudgeon v. United Kingdom – is central to the book’s thesis.
Johnson argues that through earlier (unsuccessful) litigation, a strategy developed whereby
an ontology of homosexuality would be presented to the ECtHR, which bore fruit in Dudgeon.
According to this telling of homosexuality, to be gay or lesbian (although in truth lesbians are
relatively scarce in the book) is immutable and is, thus, part of our intimate selves. As Johnson
notes, this both leaves little space to tell alternative stories about sexual identity, and results in
a “stable discursive repertoire” for the court, which is then deployed in its other cases on
homosexuality. This repertoire and its jurisprudential impact gives “the homosexual
subject … a legal and social coherence”, so that the “European homosexual subject” is defined
and protected. Of course, the creation of any form of paradigm both includes and excludes, and
it is in exploring these inclusions and exclusions – and the ways in which “methodology” and
questions of substance serve to occlude them – that Johnson really comes into his own. The bulk
of this happens in Chapter 3 – for me the most intriguing part. Here, Johnson looks at the use of
the margin of appreciation, consensus, and living instrument “reasoning” by the ECtHR to
attest to his primary thesis about the privileging of a certain picture of homosexuality. This
chapter convincingly argues that these “methodologies” are in fact mechanisms of reaching
decisions on homosexuality that are thinly disguised moral interpretations of the ECHR and, in
my reading, of homosexual behaviours.
By accepting an ontological account of homosexuality in Dudgeon the ECtHR has both
narrowed its focus in homosexual rights cases almost exclusively to Article 8 (and, at that, to the
“private life” elements thereof very ably explored in Ch. 4) and accepted that homosexual rights
can be limited by reference to, for example, “the protection of health or morals”. Methods that
are imprecise, such as the margin of appreciation, consensus, or evolutive interpretation, leave
significant space for moral judgement about certain kinds of behaviours to be hived off into that
which can be limited, while still protecting the core idea that one cannot be deprived of the
ability to be what one is: in this case, a lesbian or a gay man. So, criminalization of
homosexuality cannot be justified, nor can an unequal age of consent be sustained. But can
Article 8 really protect one’s right to have an organized homosexual sadomasochistic orgy? Or
to marry one’s same-sex lover? These are the kinds of areas where, for Johnson, the way in
which Dudgeon constructs homosexuality, and the nature of the court’s methods of reasoning,
combine to allow a moral judgement about these behaviours to sustain differential treatment in
law, without disturbing the core claim that to be gay is to be oneself. They result, in other words,
in what Johnson deems the “reconstruction of the closet” within the EctHR’s case law.
The last part of this book – part III – looks not only at the structural and argumentative
limitations that the concentration on Article 8 places on homosexual rights claims before the
ECtHR, but also at the potential for Articles 14, 12, 11, 10 and 3 and Protocol 12 to be used to
expand rights protection for lesbians and gay men in Europe. This is useful and engaging, and
does carry the thesis of the book in a forward-looking way, but the primary narrative lies, for
me, in parts I and II. Reading these parts, which cover chapters 1 to 3, and around 100 pages of
the book, I was enthralled. As a lesbian, I found myself reading observations and words that
echoed the incompletely-formed thoughts that had swirled around my reading of this case law
for years. As a feminist, I found myself thinking about how Johnson’s reading of this case law
resonated with the ECtHR’s shambolic abortion case law, in particular. As a supporter of
judicial innovation (or what some might call “activism”) I found myself unable to refute the
evidence that even jurisprudential evolution that appears progressive often springs from
conservative roots and has regressive potential. As a lawyer, I found myself impressed by the
sustainability of Johnson’s sociological analysis of the legal materials. As a reader, I found
myself entirely engaged.
No book is perfect, and this is no exception. It is slightly repetitious at times, might have been
a bit more “law-y” at certain points, and probably could have been shorter than it turned out to
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be, but in truth these are nothing more than quibbles. This is an important contribution to the
literature, suited to scholarly analysis, undergraduate reading lists, and casual reading.
Fiona de Londras
Birmingham

COMMON MARKET LAW REVIEW

COMMON MARKET LAW REVIEW

Editors: Thomas Ackermann, Loïc Azoulai, Marise Cremona, Michael Dougan, Christophe
Hillion, Giorgio Monti, Niamh Nic Shuibhne, Wulf-Henning Roth, Ben Smulders,
Stefaan Van den Bogaert

Subscription information
2017 Online Subscription Price Starting at EUR 788/ USD 1119/ GBP 566.
2017 Print Subscription Price Starting at EUR 834/ USD 1180/ GBP 595.

Advisory Board:
Ulf Bernitz, Stockholm
Kieran Bradley, Luxembourg
Alan Dashwood, Cambridge
Jacqueline Dutheil de la Rochère, Paris
Claus-Dieter Ehlermann, Brussels
Giorgio Gaja, Florence
Walter van Gerven†, Leuven
Roger Goebel, New York
Daniel Halberstam, Ann Arbor
Gerard Hogan, Dublin
Laurence Idot, Paris
Francis Jacobs, London
Jean-Paul Jacqué, Brussels
Pieter Jan Kuijper, Amsterdam
Ole Lando, Copenhagen

Personal subscription prices at a substantially reduced rate are available upon request. Please contact
. sales department for further information at +31 172641562 or at lrs-sales@wolterskluwer.com.
our

Ulla Neergaard, Copenhagen
Miguel Poiares Maduro, Lisbon
Siofra O’Leary, Strasbourg
Sacha Prechal, Luxembourg
Gil Carlos Rodriguez Iglesias, Madrid
Allan Rosas, Luxembourg
Eleanor Sharpston, Luxembourg
Piet Jan Slot, Amsterdam
Christiaan W.A. Timmermans, Brussels
Ernö Várnáy, Debrecen
Armin von Bogdandy, Heidelberg
Joseph H.H. Weiler, Florence
Jan A. Winter, Bloemendaal
Miroslaw Wyrzykowski, Warsaw

Managing Editor: Alison McDonnell
Common Market Law Review
Europa Instituut
Steenschuur 25
2311 ES Leiden
The Netherlands
tel. + 31 71 5277549
e-mail: a.m.mcdonnell@law.leidenuniv.nl
fax: + 31 71 5277600
Establishment and Aims
The Common Market Law Review was established in 1963 in cooperation with the British
Institute of International and Comparative Law and the Europa Instituut of the University
of Leyden.The Common Market Law Review is designed to function as a medium for the
understanding and analysis of European Union Law, and for the dissemination of legal
thinking on all matters of European Union Law. It aims to meet the needs of both the
academic and the practitioner. For practical reasons, English is used as the language of
communication.
Editorial policy
The editors will consider for publication manuscripts by contributors from any country.
Articles will be subjected to a review procedure. The author should ensure that the
significance of the contribution will be apparent also to readers outside the specific
expertise. Special terms and abbreviations should be clearly defined in the text or notes.
Accepted manuscripts will be edited, if necessary, to improve the general effectiveness of
communication. If editing should be extensive, with a consequent danger of altering the
meaning, the manuscript will be returned to the author for approval before type is set.
Submission of manuscripts
Manuscripts should be submitted together with a covering letter to the Managing Editor. They
must be accompanied by written assurance that the article has not been published, submitted
or accepted elsewhere. The author will be notified of acceptance, rejection or need for revision
within three to nine weeks. Digital submissions are welcomed. Articles should preferably be
no longer than 28 pages (approx. 9,000 words). Annotations should be no longer than 10 pages
(approx. 3,000 words). Details concerning submission and the review process can be found on
the journal's website http://www.kluwerlawonline.com/toc.php?pubcode=COLA

© 2017 Kluwer Law International. Printed in the United Kingdom.

Payments can be made by bank draft, personal cheque, international money order, or UNESCO
coupons.
Subscription orders should be sent to:

All requests for further information
and specimen copies should be addressed to:

Kluwer Law International
Quadrant
P.O. Box 316
Rockwood House
2400 AH Alphen aan den Rijn
Haywards Heath
The Netherlands
West Sussex
fax: +31 172641515
RH16 3DH
United Kingdom
Email: international-customerservice@wolterskluwer.com
or to any subscription agent
For Marketing Opportunities please contact lrs-marketing@wolterskluwer.com
Please visit the Common Market Law Review homepage at http://www.kluwerlawonline.com
for up-to-date information, tables of contents and to view a FREE online sample copy.

Consent to publish in this journal entails the author’s irrevocable and exclusive authorization
of the publisher to collect any sums or considerations for copying or reproduction payable by
third parties (as mentioned in Article 17, paragraph 2, of the Dutch Copyright Act of 1912 and
in the Royal Decree of 20 June 1974 (S.351) pursuant to Article 16b of the Dutch Copyright
Act of 1912) and/or to act in or out of court in connection herewith.
Microﬁlm and Microﬁche editions of this journal are available from University Microﬁlms
International, 300 North Zeeb Road, Ann Arbor, MI 48106, USA.
The Common Market Law Review is indexed/abstracted in Current Contents/Social &
Behavioral Sciences; Current Legal Sociology; Data Juridica; European Access; European
Legal Journals Index; IBZ-CD-ROM: IBZ-Online; IBZ-lnternational Bibliography of Periodical literature on the Humanities and Social Sciences; Index to Foreign Legal Periodicals;
International Political Science Abstracts; The ISI Alerting Services; Legal Journals Index;
RAVE; Social Sciences Citation Index; Social Scisearch.

